NC 1504-1.21 Transfer of Parental Rights at Age of Majority

(a) General. When a child with a disability reaches the age of 18 (except for a child with a disability who has been determined to be incompetent under State law)--

(1) 

     (i) The LEA must provide any notice required by these Policies to both the individual and

          the parents; and

     (ii) All other rights accorded to parents under Part B of the IDEA transfer to the child.

(2)     All rights accorded to parents under Part B of the IDEA transfer to children who are

         incarcerated in an adult or juvenile, State or local correctional institution; and

(3)    The LEA must notify the individual and the parents of the transfer of rights.

       (b) Special rule. 

(1) When a child with a disability is determined not to have the ability to exercise his/her rights

under these Policies, the LEA must provide the parent notice of options listed in sub-section

(b)(2)(i-iii) of this section.

(2) A student who has reached the age of 18 shall be presumed to be a competent adult unless

one of the following actions has been taken:

(i) The adult student is declared legally incompetent or legally incapacitated by a court of

competent jurisdiction and a representative has been appointed by the court to make

decisions for the student;

(ii) The adult student designates, in writing, by power of attorney or similar legal

document, another competent adult to be the student’s agent to receive notices and to

participate in meetings and all other procedures related to the student’s educational

program. A local education agency shall rely on such designation until notified that the

authority to act under the designation is revoked, terminated, or superseded by court

order or by the adult student;

(iii) The adult student is certified, according to the following procedures, as unable to

provide informed consent. Any adult student who is eligible for special education

under this section and does not have a representative appointed to make decisions on

the adult student’s behalf by a court of competent jurisdiction may have an educational

representative appointed to act on the adult student’s behalf. An educational

representative may be appointed based on the following conditions and procedures:

(A) Two professionals (one from list one and one from list two, as set forth in the

following descriptions) shall, based on a personal examination or interview,

certify in writing that the adult student is incapable of providing informed

consent and that the student has been informed of this decision:

a. List one includes:

1. a medical doctor licensed in the state where the doctor practices

   medicine;

2. physician’s assistant whose certification is countersigned by a

    supervising physician; or

3.   a certified nurse practitioner.

b.   List two includes:

1.   a medical doctor licensed in the state where the doctor practices

      medicine;

2.   a licensed clinical psychologist;

3.   a licensed clinical social worker;

4.   an attorney who is qualified to serve as a guardian ad litem for adults

      under NC law; or

5. a court-appointed special advocate for the adult student.
When the student approaches his/her 18th birthday, the transfer of rights must be addressed following proper procedures:

· The case manager for the student is responsible for being cognizant of the student’s 18th birthday and ensuring that the transfer meetings happens not later than one year prior to the birth date (plan in advance-if 18th birthday is during summer, Christmas vacation etc. plan accordingly-rights must be done not later than one year before the child reaches the age of majority).
· The Madison County Transfer of Rights form that is on the Madison County Exceptional Children website is to be completed, Procedural Safeguards, Prior Written Notice can be used to notify the student and parent of the proposed action to transfer rights.  The notice will be addressed to the student and the parent.  The purpose of meeting would be “other”-transfer rights”.  The effective date will be on or before the student’s 18th birth date.  The action proposed is to meet the legal requirements for transfer of rights to students at age 18.  The action considered and rejected prior to the proposal will vary depending on the child (some parents may have to obtain legal guardianship).  The basis for actions could be NC 1504-1.21, FERPA 99, etc.  Other relevant factor should also be included on this form.
